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The Rise of the Regulators
The challenges for businesses in an age of regulation 
Lucy Clark and Christopher Honnery explain

One of the key changes to the legal landscape in 
recent years has been the rise of sector specific 
regulatory agencies that enforce compliance with 

legislative standards. The UK has been described as a 
“regulatory laboratory” due to its ongoing experimentation 
with regulatory reform that began under Margaret 
Thatcher. Ever since, regulators have played a prominent 
role in addressing offences across disparate industries. 
Of late there has been a strong regulatory focus on 
financial conduct, with the British government, Bank of 
England and financial regulators proposing extending the 
legislation relating to the regulation of LIBOR to punish 
further offences with criminal sanctions. In response 
to increased responsibilities and scrutiny, businesses 
must keep up with the regulations to ensure they are not 
targeted with regulatory or criminal sanctions.

Regulation plays an important role in relieving 
some of the pressure on an overburdened criminal 
justice system. Resorting to criminal prosecutions 
can often be a disproportionate and inappropriate 
response when legitimate businesses fail to comply 
with the laws. Regulatory investigations are also less 
f inancially draining and more expedient than criminal 
investigations. Avoiding the delays that are inherent 
in criminal prosecutions is particularly important for 
companies because elongated investigations can damage 
businesses if a defendant is suspended from employment 
for the duration of proceedings. However the overlap 
between different regulations and regulators can create 
uncertainty and diff iculties for businesses and individuals 
alike. 

The rise in regulation has meant that areas formerly 
dealt with by the criminal law are now subject to 
numerous regulatory regimes. Companies will often be 
regulated by multiple agencies that each rely on different 
pieces of legislation, which often set out different 
approaches to determining liability. Regulations can 
vary in the standards they impose, which can range 
from imposing strict liability, a reasonable care duty or 
conferring a specific defence. Different agencies have 
a broad array of potential sanctions at their disposal. 
Regulators can choose from imposing penalties such as 
warnings and civil sanctions to seeking injunctive relief 
from civil courts or pursuing criminal prosecutions based 
upon a number of new offences that have been created for 
regulators. 

In response to legislative gaps exposed by the LIBOR 
scandal, UK financial markets regulator the Financial 
Conduct Authority (FCA) have been equipped with new 
criminal offences to assist its regulatory function. The 
FCA’s powers to address insider dealing have also been 
augmented under the market abuse regime set out in the 
2012 Financial Services and Markets Act. Given the appetite 
for prosecutions fuelled by the global financial crisis and the 
LIBOR scandal, companies must be aware of the expanding 
arsenal of sanctions regulators have at their disposal and the 
ramifications that can result from infractions. With the FCA 
still engaged in Operation Tabernula, its largest insider-
trading investigation, this figure is likely to continue to climb. 
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The bolstering of UK regulators’ powers and the increase 
in criminal prosecutions has ostensibly been influenced 
by the approach of US authorities which are far more 
Draconian. Over the past four years, the Securities and 
Exchange Commission has brought 
around 400 insider trading actions 
against individuals and entities, more 
than at any time in history. It is highly 
unlikely that UK agencies will reach 
the same level as their US counterparts. 
Last year UK regulatory fines stood at 
a mere one 50th of US fines, and the 
quantum of the fines paid by banks to 
US regulators since the GFC reached 
$100B in March. Despite this disparity, 
the US influence upon UK regulators 
should not be underestimated, especially with international 
regulators increasingly collaborating in their investigations. 
Consequently infractions in one jurisdiction may lead to 
liability in another. The expanding mesh of regulations 
and criminal offences coupled with the overlap between 
different international regulators can create uncertainty in 
terms of how business can expect agencies to respond to 
non-compliance. 

Today companies face an unprecedented regulatory 
burden. Regulators can rely on increasingly potent statutory 
provisions that are reinforced by criminal sanctions. Given 

the appetite for prosecutions fuelled by the financial crisis 
and the LIBOR scandal, companies must be wary of 
regulators who have an expanding arsenal of sanctions at 
their disposal. It is possible that regulators might uncover 

evidence of criminal conduct in 
the course of an investigation that 
will form the basis of a subsequent 
criminal prosecution. Even an 
unsuccessful criminal prosecution can 
result in drastic reputational damage 
as well as consume tremendous 
financial resources. Therefore it 
is more important than ever that 
those working in the financial sector 
maintain an active awareness of the 
regulatory system and the criminal 

justice system, in addition to the overlap between both 
realms. J
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“Those working in the 
financial sector maintain 
an active awareness of the 
regulatory system and the 
criminal justice system.”
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