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Confidence in the investigation and prosecution of fraud cases
has been damaged, Ross Dixon writes

Lawyers for the Serious Fraud Office offered no evidence this month against three
defendants who were accused over a government outsourcing contract with G4S.

That concluded an investigation that began ten years earlier. The G4S was part of a
familiar pattern: a company investigated by the SFO admits guilt and negotiates a
deferred prosecution agreement (DPA), which is approved by the court. Individuals
blamed in that agreement are prosecuted, only to be acquitted of wrongdoing — often
without the case being left to a jury.

Introduced in 2014, DPAs are deals between the SFO and a company that enable the
business to avoid criminal prosecution providing it accepts guilt, complies with the terms,
and co-operates. In their favour, DPAs allow companies to draw a line under a criminal
investigation and move on; and the SFO secures an admission of guilt, usually with a
substantial financial penalty.

Lisa Osofsky, director of the Serious Fraud Office, which brokers deals with companies
that enable the business to avoid criminal prosecution providing it accepts guilt, complies
with the terms, and co-operates

But it is not such a rosy picture for the individuals blamed for the wrongdoing, who are
often prosecuted after a lengthy investigation before finally being acquitted.

While it is welcome that anyone wrongly blamed in a DPA is not wrongly convicted, this
pattern raises serious questions about the fairness of the process.

Having defended individuals in a number of these cases, including G4S, a common factor
emerging from the scrutiny that comes with criminal proceedings is the inconsistency
between the basis on which the DPA done and the underlying evidence.

It is as if the prize of a DPA acts like a magnet on a compass, influencing prosecution case
theory and the way in which evidence is interpreted when such an agreement is in sight.

Corporate criminal liability in fraud depends on the identification principle, which holds
that an individual “directing mind and will” of the company must be guilty for criminal
liability to attach to the company.

Yet G4S is the latest in a line of serious fraud cases in which DPAs have been struck on the
basis of a guilty directing mind and will, who is then found to be not guilty, with the SFO
eventually offering no evidence against the accused, or a judge ruling that there was no
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case to answer.

These conflicting outcomes do nothing to encourage future co-operation by companies or
individuals. The proposed change of corporate criminal liability to a “failure to prevent”
may reduce the likelihood of senior executives and directors being wrongly blamed. But
rigorous, objective consideration of the evidence from the outset — irrespective of whether
the conclusion fits with a DPA — must take precedence.

The widely held view that DPAs are prioritised over fairness to individuals only serves to
damage confidence in the investigation and prosecution of these cases.

Ross Dixon is a partner at the law firm Hickman & Rose
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